Commenting on a NEPA document

What is NEPA – National Environmental Policy Act?

· Enacted 1970 – A law developed to force the government to consider and disclose environmental impacts of their decisions – encourage feds to make environmental response. 

· Only requires process, not a particular outcome. So long as the agency reasons out its decision – the courts will not overturn the agency decision even if the court agrees it is an unwise decision.

· Reasoned analysis at all foreseeable future programs

· Must meaningfully analyze several alternatives that have different environmental outcomes.

· Cumulative impacts / synergistic impacts (For instance, is there current pollution in air basin – how will these projects add to that?)

· Legally, every comment must be addressed by the DOE in the final document

· It is important for the community to comment to show the DOE that the community is knowledgeable and concerned and DOE will be held accountable for its promises and mistakes

· The DOE cares about its public image, your comments help shape the image of the department/agency/lab that the public and the media perceive.

· Your comments help build the record for future litigation. If we don’t raise an issue at this time – we won’t be able to sue on that issue later (if no one cared when the DOE was making the decision then the court won’t hold it against the DOE later). The theory is that this will give the DOE the opportunity to change errors / shortcomings of document.

Pointers to help with the INITIAL Read Through of the Document

· Before you begin reading / skimming the document - make a checklist of what you can imagine should be in the document. 

· Look at the Table of Contents and think about what is missing:

· History of Accidents / Contamination

· Economic Consequences of Project

· Viable alternatives that would benefit your community

· Look at the document through different lenses: health / environment / workers / community / social justice / proliferation of weapons and weapons-related technologies

· Look for unsupported conclusions / poor analysis

· Improbable analyses  - Red Flags of Things that Just Don’t Add UP

· Look for misleading / unclear statements (any endangered species are likely to be “transient” in these ponds because the ponds provide “suboptimal habitat” and what they really mean is that the pond is an open sewage pit and liquid high explosives pit and that the critters probably won’t survive if they enter.  – But they get to avoid thinking about mitigation measures when they frame it their way. 

· Just plain bad policy 

· Is the document internally accurate? Make sure the tables and text match – that cross references check out that the document is organized in a reader-friendly format. 

DRAFTING COMMENTS

· Establish your authority to comment : Who are you – why is your comment important (do you live nearby one of the sites? Do you work at the facility or have family that worked at the facility? Do you have a degree in engineering / public health etc that gives you a unique perspective?)

· Define your objectives: Evaluate whether DOE met the purpose of NEPA =

· Did DOE adequately disclose environmental impacts

· Look to see if the purpose and need for the project makes sense…

· Look to see if there is a less harmful alternative that could fulfill the purpose and need

· Preserve arguments for later litigation

· Highlight major concerns up front

· Use citations for pages within the document if you want the DOE to be forced to respond to a specific point in the document

· Ask questions but FRAME them as assertions: Rather than saying: How will community health impacts of the radiological air releases be accounted for? Instead say: The text should indicate how community health impacts will be accounted for. 

A final thought on commenting:

If the law is on your side, pound the law

If the facts are on your side, pound the facts

 (i.e. if the facts are wrong, misleading, left out, 

not relied upon or given sufficient weight)

If neither the law or facts are on your side, pound the table. 

